JANUARY 13, 1766. 


ANS W E 


FO R 


JohN MuRRAVY of Lintroſe, Mr. Da- 
vid Moncrieff of Boghall, Advocate, 
and others, F recholder: 'of the Shire 
of Perth, 


TO THE 


PETITION and Complaint of za Kerr of 
* * Gran 


HE Qualifications that intitle Proprietors to vote 

for Members of Parliament, are particularly fixed 

and aſcertained by ſundry Statutes, and whoever 

holders muſt produce Writings, that demonſtrate, paſt a 
mains any Doubt or Ambiguity, it is the Duty of the Meet- 


ing to reje his Claim, even though they may have reaſon 


Time they are laid before the Meeting, and not as they may 
be afterwards explained, or ſupported by a new Produc- 


tion. | 
A The 


claims to be admitted upon the Roll of Free- 


Doubt, that he 1s qualified in Terms of Law. If there re- 


to believe, that it may be in his Power to remove theſe Dif- 
ficulties, for his Titles are to be judged of as they are at the 


8 
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The Titles produced by Mr. Kerr, the Petitioner, upon 

which he claimed to be inrolled, were a Charter under the 
Great Seal, diſponing to him, Totas et integras terras de 

* Eafter Grange, cum pendiculis ejuſdem, una cum pendi- 
*. culo, vulgo nuncupato, lie Divolie, &c. jacen. infra domi- | 
* nium de Culroſs, et vicecomitatum de Perth,” with Infeft- 

ment following upon this Charter. In order to ſhow, that 

theſe Lands are of old Extent, ſufficient to give a Vote; he 

produced an Extract from the Chancery, of a Retour of the 

temporal Lands of the Lordſhip of Culroſs in 1598, from 

which he ſays it appears, that the-Lands he claimed on, are 

6 valued at four Merks of old Extent. Upon looking upon this 

- Rerour, and comparing it with the Charter, it did not a 

pear to the Reſpondents to be at all clear, that the Lands 

mentioned in the Charter, are the ſame with thoſe valued in 

the Retour, and, for that Reaſon, they thought it their Du- 

ty to reject the Claim.. The Reaſons that determined them 

to pronounce that Judgment were as follows. 

The Lands upon which Mr. Kerr claims to be inrolled are 

deſcribed in his Charter, and in his Petition, as lying in the 

Lordſhip and Pariſh of Culro/s, and Sheriffdom of Perth; and. 

the Queſtion is, if any Lands can be found: in the Retour, 
that anſwer exactly to. that Deſcription? In the Copy of the 

Retour produced in Proceſs, your Lordſhips will obſerve the 

following Words: Eaſter Grange and Dewolly, Four- merk 

Land;“ and theſe, the. Petitioner avers, are the Lands upon 

which he claims; but this the Reſpondents did not then be- 
85 lieve, nor are they yet ſatisfied of it, and that for. the fol- 

lowing Reaſons. | 

Primo, The Lands contained in the Charter, are Eaſter 
Grange and Divolie; whereas, thoſe that are valued in the 
Retour, are Eaſer Grange and Denoly ; for though in the 
Extract produced, they are called Eaſter Grange and Dewolly ; . 
pet, in the Record, from which the Extract is made, they 
are called Eafter Grange and Denoly, Mr. Kerr it appears is 
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in Poſſeſſion of Eaſter Grange, but he produced no Evidence, 
that he had any Sort of Right to Denoly. Mr. Kerr, in his 
Petition, takes it for granted, that the Piece of Land in diſ- 
pute is ſpelt Dewolly in the Retour; but this appears evi- 
dently to be a Miſtake in the Extract. But ſuppoſing that it 
was really Dewolly, as the Complainer thus wrongouſly ima- 
gines, that would not anſwer his Purpoſe, becauſe it is ve 
different from the Pendicle of Divolie, upon which he 
claims. | 
Secundo, There is produced in Proceſs, a Charter of the 
Lands in queſtion, in favour of Anthony Murray of Dollory, 
with a Diſpoſition by him in favour of the Complainer in 
1765, in which this Piece of Land is ſpelt Dowvall:e, which 
is {till further from the Name of the Lands contained in the 
Retour. The Reſpondents cannot ſee what Right the Com- 
plainer had to alter the Spelling in Mr. Murray's Charter, 
which onght to have been his Rule, but he probably did it 
with a View to remove the Objection, that is now made to 
his Title, and to bring it nearer the Spelling in the Retour. 
The Lands he is in Poſſeſſion of is D»wwvallte ; that contain- 
ed in the Retour is Denoly ; and, therefore, he cannot be ad- 
mitted upon the Roll, untill he bring Evidence, that they are 
the ſame Lands. 
- -3Ztio, Not only are the Names of the Lands different, but 
their Deſcription is by no Means the ſame. The Lands va- 
lued in the Retour are after Grange and Denoly, and thoſe 
contained in the Charter are, © totas et integras terras de 
Eaſter Grange, cum pendiculis ejuſdem, una cum pendiculo 
% vulgo nuncupato, lie Divolie. In the Retour Denoly makes 
as conſiderable a Figure as Eafter Grange, and may be a Piece 
of Land of equal or ſuperior Value; that called Divolie in 
the Charter, or: Dowwvallie, as it ought to be, appears to be 
a trifling inconſiderable Pendicle of the Lands of Faſter 
Grange. The Reſpondents therefore cannot believe, without 


good Evidence, that the Lands of Denoly, valued in the Re- 


tour, 


tour, are the ſame with the Pendicle of Dowvallie, diſponed 
to the Complainer by Mr. Murray of Dollory. 

4to, The Complainer takes it for granted, that it is fixed, 
both by the Retour and by his Charter, that the Land in 
queſtion, whatever Name it bears, lies in the Lordſhip and 
Pariſh of Culroſs, and Sheriffdom of Perth ; and he avers, 
that there is no other Land in that Pariſh, bearing a Name 
any thing ſimilar to the Land contained in the Retour, ex- 
cepting what he poſſeſſes, and therefore, it muſt be preſumed 
to be the ſame with that in the Retour. But this is a Miſ- 
take ; the Retour does not ſpecify in what Pariſh, or in what 
County any of the Lands therein valued are ſituated. The 
only geographical Deſcription they bear 'in the Retour is, 
that they all lie in the Lordſhip of Culro/s, and in the She- 
riffdoms of Fife, Perth, and Linkthgow. The Retour, there- 
fore, is no Evidence that the Land in queſtion, whatever 
Name it bears, ſo much as hes within the County of Perth. 
The Reſpondents, therefore, cannot ſee how it was poſſible 
for them to take it for granted, at the Michac/mas Head-court, 
or that your Lordſhips can now believe, upon no better Au- 
thority than the Complainer's Affirmation, that his triflin 
Pendicle of Dowvalle, lying in the Pariſh of Culro/s, and Shire 
of Perth, 1s the fame with the Lands of Denoly contained in 
the Retour, and which might have been ſituated in any of 
the three Counties of Perth, Fife, or Linkthgow. 

It is pleaded for. the Complainer, 'that there 1s very little 
Difference in the Spelling, and that the Names are exceeding- 
ly like each other, and therefore there can be no Doubt that 
they are the ſame Lands. But, in the firſt place, it muſt ap- 
pear from what is above ſet forth, that both the Names ard 
Deſcriptions of theſe Lands are widely different. 240, Tho 
they were hiker than they are, it is a common and a true 
Saying, that ile ig an ill Mark, it does by no Means follow, 
becauſe two Things are like each other, that they are the ſame. 
It 15 not enough for a Gentleman to come to the Michaelmas 


Head-court, 
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Head - court, or to your Lordſhips, and to ſet forth, that the 
Names of his Lands are extremely like the Names of Lands 
contained in a certain Retour, and therefore pray, that he 
may be admitted upon the Roll. He muſt not only ſay that 
they are alike, but he muſt ſay that they are identically the 
fame ; and he muſt produce ſufficient written Evidence, that 
can leave no room to doubt that they are ſo. Such vague 
Proceedings are not admitted in the Land-rights of Scotland, 
more eſpecially where a Perſon claims to be admitted upon a 
Roll of Freeholders, in which the greateſt Accuracy ought to 
be obſerved. 

It is faid, that the Reſpondents cannot condeſcend upon 
any other Lands lying within the Lordſhip and Pariſh of 
Culroſs, which bear a Name or Deſignation fimilar to that in 
the Retour, excepting the Lands contained in the Complain- 
er's Charter; and unleſs this is done, they muſt be preſumed 
to be the ſame. But, in the fir place, It has already been 
obſerved, that it does not appear that the Lands valued in 
the Retour, were ſituated either in the Pariſh of Culroſs, or 
Shire of Perth ; and therefore, this Matter does not come to 
ſo narrow a Point as the Complainer pretends. Secondly, It 
is a common Rule in Law, that, affirmant: incumbit probatio, 
Mr. Kerr was the Claimant, and therefore, it was his Buſi- 
neſs to lay ſufficient Evidence before the Meeting in ſupport 
of his Claim. It was the Reſpondents Buſineſs to judge of 
the Titles produced, and not to hunt out Evidence, either to 
ſupport or cut them down. The Reſpondents do not know, 
nor are they bound to enquire, whether there are any other 
Lands in the Pariſh of Culro/s fimilar to thoſe in queſtion ; for 
any thing that appears in the Retour, the Lands in queſtion, . 
which are there valued, may lie in either of the Shires of Fzfe 
or Linlithgoꝛw. There may be in either of theſe Counties, 
Lands of the Name of Denoly or Dewolly, which ſo ever is 
the true reading; and the Reſpondents ſurely cannot be ob- 
liged to travel through the whole * theſe two Counties N | 
— | uc 
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ſuch an Enquiry, and that for no better Reaſon, than that 
the Complainer's Titles are inaccurate and unintelligible. 

The Reſpondents are adviſed, that in a Caſe of this Kind, 
if the Lands contained in the Charter founded on, bear ex- 
actly the Name and Deſcription of theſe contained in the Re- 
tour, if any Perſon alledges that they are not the ſame, it 
muſt be incumbent upon him to prove it. The Identity of 
the Name and Deſcription eſtabliſhes a præſumptio juris, which 
can only be got the better of by a Proof brought by him 
that avers. the contrary. On the other hand, when-neither 
the Names or Deſcriptions are the ſame, the Preſumption lies 
on the other Side, and it is incumbent upon the Claimant to 
bring Evidence to ſatisfy the Meeting, that though there is a 
Diſhmilarity in the-Name and Deſcription, yet the Lands are 
identically the ſame. The Lands contained in the Com- 
plainer's Charter, neither bear the ſame Name nor Deſcrip- 
tion with thoſe contained in the Retour; and therefore, Mr. 
Kerr ought to have proved to the Michaelmas Meeting, that 
the Lands were identically the ſame, and he mult yet do ſoz 
before he can have any Title to be admitted upon the Roll. 

At the ſame time, the Reſpondents, do apprehend, that 
though the Identity of the Lands were clearly inſtructed, it 
ſeems noways clear, that Mr. Rerr ſhould be inrolled on this 
Writing, called a Retour ; for it really does not ſeem ſuch a 
proper Retour- as the, Law has pointed out, for giving legal 
Evidence of the old Extent, and they ſubmit to your Lord- 
ſhips, if any Evidenee, as the Law now ſtands, ſhould be ad- 
mitted. of, for inſtructing the old Extent of any Lands in. 
Scotland, except a Retour, prior to the 3681, proceeding up- 
on a Brieve iſſued from Chancery for Services of Heirs. 

Upon conſidering the whele of this Matter, it will not 
appear to your Lordthips, that Mr. Kerr has yet demonſtrat- 
ed, that he has a good Title to be admitted upon the Roll. 
The Name of his Lands may he like thoſe contained in the 
Retour, and it may be poſſible, that they are the ſame:;. 


but: 


[ 

but no Man can be admitted upon a Roll of Freeholders, 
upon probable or preſumptive Evidence. Nothing is ſuffi- 
cient for that Purpoſe, but a clear and unexceptionable Title 
in Writing. The greateſt Accuracy and Preciſion: is neceſſa 
in all ſach Caſes, more eſpecially in thoſe Days of political 
Madneſs, in which molt People are ſeized with an unaccount- 
able Frenzy, either for electing, or being elected. This, 
therefore, is not the Time for relaxing the Rules of Law or 
of Form, or for allowing any Perſon to be inrolled, unleſs his 
Title is as clear as Sun-ſhine. It appears by the Act of the 
16th of George 1I. that the Legiſlature was ſenſible of the bad 
Effects that followed from the old Extent Votes, and want- 
ed to lay them under a proper Reſtriction, and your Lord- 
ſhips will ſecond theſe good Intentions. Whether Mr. Kerr 
may have it in his Power to produce additional Evidence, in- 
ſupport of his Titles, the Reſpondents cannot ſay ; but, as 
at preſent they are far from being clear and unexceptionable, 
it is hoped your Lordſhips will refuſe his Petition, reſerving 
to him to- produce what additional Evidence he can, in ſup- 
port of his Qualification, at any ſubſequent Meeting. before- 
the Frecholders of Perihſbire. | 


In r eſpeet whereof, &c. f 


